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STATEMENT OF FACTS.

The sole question here for determination is

whether or not the indictment sets forth facts suffi-

cient to constitute a cause of prosecution.

POINTS AND AUTHORITIES.

It is a general rule that upon an indictment for

a statutory offense, the offense may be described

in the words of the statute, and it is for the defend-

ant to show that greater particularity is required

by reason of the omission from the statute of some

element of the offense.

Ledbetter vs. United States, 170 U. S. 601-

612.

United States vs. Comstock, 161 Fed. 644.

An indictment is sufficient, after conviction, if by

a fair and reasonable construction, it alleges every

essential element to make out a crime.

Cohen vs.United States, 294 Fed. 488-490.

Clement vs. United States, 149 Fed. 305-313.

Dunbar vs. United States, 156 U. S. 185-191.

Leverkuehu vs. United States, 297 Fed. 590-

593.

State vs. Doty, 5 Ore. 491-494.



ARGUMENT.
The indictment charges a violation of the Act of

February 13, 1923, in that the plaintiff in error, Le-

ona Case, and another did, on a day certain, at Port-

land, in the State and District of Oregon, unlaw-

fully, knowingly, wilfully and feloniously obtain, by

fraud and deception, from the depot of an interstate

common carrier of freight—that is to say, from the

freight depot of the Spokane, Portland and Seattle

Railway, at Portland, Oregon, a certain shipment of

household goods and personal effects then and there

in the custody and under the control of the above

named company, which household goods and perso-

nal effects then and there constituted an interstate

shipment of freight, to-wit: a shipment of freight

from the City Transfer Company, Spokane, Wash-

ington, to H. H. George, of Portland, Oregon. The

indictment further charges that the above described

offense was committed with the intent on the part of

the defendants to convert such household goods and

personal effects to the use of the defendants, and

concludes with the customary formula, "contrary to

the form of the statute, etc."

No demurrer or motion to quash was interposed

against the indictment and no bill of particulars was



requested. There has been no claim, and can be no

claim that the plaintiff in error was in any manner

taken by surprise by reason of the omission from

the indictment of any statements of particularity

respecting the crime charged. It is not, therefore,

now a question as to whether the indictment might

properly have been made more full and specific, but

rather as to whether, under the law, the offense has

been charged with sufficient particularity to serve

as a bar to any further prosecution which might be

instituted.

As stated in the case of Cohen vs. United States,

294 Fed. 488-490, "The sufficiency of the indictment,

especially after conviction, is no longer tested by the

nicety of expression once required. If by a fair and

reasonable construction it alleges every essential ele-

ment to make out a crime, it is sufficient."

It is true that following the trial and conviction of

Mrs. Case, a motion in arrest of judgment Vv'as in-

terposed; but, vvhile that mode of testing the suffi-

ciency 01 an accusatory document may be sufficient

to challenge an indictment which is fatally defective

as stating no offense, v/e submit that it can be of no

avail to the defendant in the case at bar.

In Clement vs. United States, 149 Fed. 305-313, in



considering the question as to whether or not the in-

dictment was sufficient to sustain the judgment,

Judge Adams, speaking for the Court, said:

"A motion in arrest of judgment challanged

the sufficiency of ail tht3 counts on the

grounds that they did not set forth facts stat-

ing a public offense. No timely demurrer was

filed before the expense and trouble of a pro-

tracted trial had occurred, but after an ad-

verse verdict, the defendant for the first time

raised the question of the legal sufficiency of

the indictment by a motion to arrest judg-

ment. This is not good practice. It imposes

an unnecessary burden in many cases upon the

court, upon the Government, and upon the ac-

cused. It may also be prejudicial to the latter.

While he may, by a motion in arrest, raise the

question whether the substance of the crime

is charged against him, he may also, by de-

laying till after verdict, deprive himself of

advantages which he might have secured by

timely application."

Dunbar vs. United States, 156 U. S. 185-191, vv'as

a case wherein the defendant was indicted upon the

charge of having smuggled prepared opium into
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the United States. After verdict a motion in arrest

was filed, challenging the sufficiency of the indict-

ment in that the same failed to describe the opium

as "opium prepared for smoking," which was the

descriptive language employed by the statute under

which the indictment was brought. Mr. Justice

Brewer, in an opinion holding the indictment suffi-

cient, there says:

"Further, no objection was made to the suf-

ficiency of the indictment by demurrer, mo-

tion to quash, or any other m.anner until after

the verdict. While it may be true that the

defendant, by waiting until that time, does

not waive the objection that some substantial

element of the crime is omitted, yet he does

waive all objections v/hich run to the mere

form in which the various elements of the

crime are stated or to the fact that the indict-

ment is inartifically dra^vn. if, for instance,

the description of the property does not clear-

ly identify it as to enable him to prepare his

defense, he should raise the question by some

preliminary motion ,or perhaps by a demand

for a bill of particulars; otherwise it may pro-

perly be assumed as against him that he is
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fuly informed of the precise property in re-

spect to which he is charged to have violated

the law.'
'

Again, in the same opinion, Mr. Justice Brewer

uses the following significant language, v/hich we

think particularly applicable here:

"There can be no doubt that the defendant

knew exactly what he was charged with hav-

ing smuggled, and that the description was

so precise and full that he cor" easily use a

judgment under this indictmenv in a bar uf

any subsequent prosecution. It is ti'ue some

parol testimony might be required to show

the absolute identity of the smuggled goods,

but such proof is often requisite to sustain a

plea of once in jeopardy."

So it is with the instant case. The defendant

came to the bar fully prepared for trial and know-

ing what must be met in order to refute the evid-

ence offered on the part of the prosecution. The in-

dictment follows the words of the statute and is, we

submit, in all respects sufficiently definite and cer-

tain to sustain a plea of former jeopardy. While

parol proof is admissible to sustain a plea of former

jeopardy, upon a further prosecution for the same



offense, there could, we submit, be no call for such

testimony as concerns the conviction had upon the

indictiiicnt in this case.

Again, as stated in the case of Ledbetter vs.

United States, 170 U. S., 601-612, "the general rule

still holds good that upon an indictment for a statu-

tory olfense, the offense may be described in the

words of the statute, and it is for the defendant to

show that greater particularity is required by rea-

son of the 9; |ssion from the statute of some element

of the olfenE^."

We think that the comment set out in the closing

paragraph of the Court's opinion in Leverkuen vs.

United States, 297 Fed. 590-593, is very persuasive

as bearing upon the question here. Judge Walker

speaks for the Court:

"In view of thG rule that the accused person

has a right to resoit to parol evidence to

show the subject m^atter of a former convic-

tion, the charges made in the count in ques-

tion cannot properly be regarded as being so

indefinite that the accused could not plead

the record and conviction in this case in bar

of another prosecution for the same offense.

(Citing Bartless vs. United States, 227 U. S.
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427). Furthermore, even if the ruling in

question was erroneous, it is not a ground for

reversing the judgment of conviction, as un-

der the above-mentioned circumstances of the

instant case, the error was not one which af-

fected the substantial rights of the accused,

who was adequately informed of the precisa

charge made against him."

In State vs. Doty, 5 Oregon, 491-494, the defend-

ant was indicted and convicted of an assault with

intent to kill. In that case the indictment was set

out in the language of the statute and did not con-

tain -a statement of the manner in which the alleged

assault was made, nor a description of the weapon

or means employed in making the assault com-

plained of. In the absence of a demurrer, the Court

there held the indictment good, saying:

"The indictment in this case, to have been

perfect and free from objection, should have

specified the weapon or means employed in

making the asault complained of; but in the

absence of a demurrer, such indictment is

sufficient after verdict."

The case of United States vs. Hopkins, 290 Fed.

619, (decided by the District Court for the District
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of Florida), so much relied upon by counsel for

plaintiff in error to sustain their contention that

the indictment is fatally defective, does not at all

settle the question for determination in the instant

casa. There the sufficiency of the indictment was

tested by demurrer. In sustaining the demurrer,

the Court held that the second count, which charged

the defendant with having obtained the goods in

question by fraud and deception Vv^as defective in

not attemptiiig to show- by what means the fraud

and deception was practised to obtain possession of

the goods. Even if it be conceded, for the sake of

argument, that the ruling of the Court as to the

second count in the Hopkins indictment was cor-

rect, that does not mean that, had demurrer not

been interposed, the Court would have applied the

same rule to a motion in arrest inteii)osed follow-

ing a verdict of guilty; for, as we have seen, where

a defendant elects to stand trial without testing

the sufficiency of the indictment by demurrer or

motion to quash, the burden is upon him to show,

in his motion in arrest of judgment, that the indict-

ment is not merely defective, but fatally deficient

in failing to state a crime.

In the case of United States vs. Comstock, 161

Fed. 644, the defendant was charged with a viola-
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tion of the Bankruptcy Act (Act of July 1, 1898,

Chapter 541, 30 Stat. 554; U. S. Comp. Stat. 1901)

in that he knowingly and fraudulently concealed,

while a bankrupt ,from his trustees, property be-

longing to his estate in bankruptcy. The indictment

in that case used the words "unlawfully, knowingly

and fraudulently" to characterize the word "con-

ceal." Upon demurrer it was contended that no

wrongful intent was sufficiently charged by those

words. In answer to that contention, the Court

said

:

"The terms of the statute . . . are them-

selves inconsistent with an honest or lawful

purpose and set forth all the elements of the

offense. In such case it is sufficient to charge

the offense in the terms of the statute."

We think the same reasoning should apply, and

with equal force, to all of the crimes defined by the

Act of February 13, 1913. The gravamen of the

various offenses denounced by that act, is not the

larceny of such goods or the procuring of such

goods by fraud and deceit, as the case may be, but

it is the violence thereby done to the sanctity of

an interstate shipment. Quite in accord with the

statement above quoted relative to the nature of
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the Bankruptcy Act, the terms of the statute which

makes it an offense to procure by fraud or decep-

tion, etc., goods in interstate shipment, are, indeed

of themselves "inconsistent with an honest or law-

ful purpose and set forth all the elements of the

offense."

We submit that no error was committed by the

Court in overruling the motion in arrest of judg-

ment.

Respectfully submitted,

GEORGE NEUNER,
United States Attorney for the

District of Oregon.

J. 0. STEARNS, Jr.,

Assistant United States Attorney

for the District of Oregon.




